St at es

West ern

Circuit

possess

88§

| evel s

t hat
to

t hat

United States Court of Appeals
for the eighth circuit

No. 96-4135

United States of Anmerica,
Appel | ee, Appeal fromthe United

* District Court for the

V. District of Mssouri.

Bruce C. Ponpey,

Appel | ant .

* Ok k¥ X

Subm tted: June 10, 1997

Fi | ed: August 1, 1997

Bef ore BOAWWAN, FLOYD R. G BSON, and MORRI' S SHEPPARD ARNOLD,

Judges.

MORRI S SHEPPARD ARNOLD, Circuit Judge.

Bruce C. Ponpey appeals fromthe sentence inposed on him
following his plea of guilty to a charge of conspiring to

heroin with intent to distribute it, in violation of 21 U S.C

841(a) (1), 841(b)(1)(C, and 846. M. Ponpey believes that the
district court erred in increasing his offense | evel by two

for obstructing justice pursuant to U S.S.G § 3ClL.1. His plea
agreenent with the governnent stated that "[t]he parties agree

there are no adjustnents to be made for obstruction, pursuant
8§ 3CL.1," and M. Ponpey nmintains, and the governnent adnits,

t he






governnment provided information to the probation officer
preparing
the presentence report that M. Ponpey put pressure on his

sister

not to testify against him thus furnishing the basis for the

district court's upward adjustnent. M. Ponpey characterizes
t he

governnment's action as a breach of the plea agreenent and asks
for

its specific enforcenent, either by remandi ng for resentencing
wi t hout the upward adjustnent or by inposing a specific

sent ence
ourselves. W affirmthe district court. (1)

We begin our consideration of this case with the

observation

that the portion of the plea agreenent involved in this case
does

not prom se anything. The words are declaratory, not
prom ssory.

They night sinply be, and are probably best construed as,
statenents

of law, and, noreover, they are followed i mediately by the

declaration that "[t] he defendant understands [that] these

calcul ations and estinmates are agreenents between the parties
only

and that the Court is not bound by them"

M. Ponpey argues, however, that the words fairly inply a

prom se on the governnent's part not to seek an upward

adj ustnment in
his sentence for an obstruction of justice. The governnent
seem ngly agrees with this position, but believes that it

di schar ged
its obligation by not requesting the upward adjustnent at the
sentencing hearing. M. Ponpey, however, evidently nmintains

t hat

the governnent's obligation under the agreenent extended to the

point that it was not supposed to supply information to the
court

that night support a finding that he obstructed justice.

We are not disposed to inply such a promise fromthe words

of

the plea agreenent, not just because we think, although we do,
t hat

it would be difficult to argue that they will support such an

implication, but also because it is not to be supposed that
parties

to a plea agreenent would contract to keep information rel evant



to

sentencing fromthe court. W therefore decline to inply the
ki nd

of promi se that M. Ponpey

(1) The Honorable D. Brook Bartlett, Chief Judge, United
St at es
District Court for the Western District of M ssouri.



believes the words of his plea agreenent will support. Even if

we

were to do so, we would not be inclined to enforce such a
prom se

specifically, it being contrary to public policy if not to |aw,
and

the nost relief that we mght give M. Ponpey would be to all ow
hi m

to withdraw his guilty plea, a renedy that he has specifically

eschewed before the court.

M. Ponpey al so argues that the conduct in which he

engaged did

not anmount to an obstruction of justice. US S G § 3Cl.1
provi des

for a two-level adjustnent to the offense level "[i]f the
def endant

willfully obstructed or inpeded, or attenpted to obstruct or
i npede,

the administration of justice during the ... prosecution ... of
t he

instant offense.” |In this case, M. Ponpey wote severa
letters to

his sister urging her not to testify against him and
i ndi cating
that he could not be convicted without her testinony. M.

Ponpey
points out correctly that he nade no threats and that in United
States v. Emrert, 9 F.3d 699, 704-05 (8th Cir. 1993), cert.
deni ed,
513 U. S. 829 (1994), we upheld denial of an adjustnent for
obstruction of justice when the defendant had adnoni shed a
governnment witness to "stay strong" and "be quiet." But we did
so

because we believed that the sentencing court correctly
concl uded
that the defendant's statenent was not sufficiently unanbi guous

to
warrant an adjustnent. M. Ponpey's letters, in contrast, are
hardly anbiguous. |In them he repeatedly urges his sister and
coconspirator Alicia Ponpey not to testify against him W
t hi nk
that this is a clear attenpt to inpede her testinony and thus
i npede

the administration of justice. The public is entitled to the

truthful testinony of citizens who witness crines, and M.
Ponpey' s

letters can easily be read as encouraging his sister to nake
her sel f

unavai | abl e when her testinony was needed.



have

to

al t hough
was

us.

M. Ponpey argues that he did no nore than a | awer m ght
done in advising a client to invoke her Fifth Anmendnent right
remain silent. It is a sufficient answer to this argunent,
there are others as well, that one of M. Ponpey's suggestions
that his sister plead guilty "but don't cone to trial against

In such



no

a circunstance

havi ng al ready pl eaded guilty, M. Ponpey woul d

| onger be entitled to the protection of the Fifth Amendnent.
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